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EDITORIAL NOTES. 


The United States Congress adjourned, leaving a half-dozen or 
more appropriation bills that were of the utmost importance to the 
country unacted upon in the Senate. This was not from want of time 
but because two Senators took advantage of the extraordinary rule of 
that body permitting of endless debate on any question. We say ex- 
traordinary, because we know of no other parliamentary body in the 
world having such a rule, and it passes comprehension that the lead- 
ing legislative functionaries in “wide-awake America” should tolerate 
such an imposition on itself and on the public. The reason the ob- 
structionists acted as they did was not so much objection to the appro- 
priation bills as opposition to the President, who would not agree to 
call Congress together again pending his second visit to France. It 
was a case of biting off the public nose to spite the face of one man. 
How much longer such a rule is to be continued remains to be seen, 
but it is one which has heretofore disgraced the Senate and it will do 
so again and again until it gives place to a sane and practical rule, 
limiting debates to a reasonable period. 


The Court of Errors and Appeals of this State has passed upon 
the question of increased trolley fares, upholding the Supreme Court 
and squarely putting the solution of the matter not only upon what 
it conceives to be the law, but upon the “common sense” of the matter. 
In the opinion of the Court, by Mr. Justice Bergen, the following is 
said: “The law established . . . . preserves to the State the 
power to protect the public against a rate which may have been un- 
reasonable and unfair to the public when fixed by the municipality, or 
has become so because of changing conditions, or to increase the rate 
in favor of the serving company to one that is reasonable in view of 
the service rendered.” And again: “Assuming that the rate of five 
cents existing prior to the new conditions was a reasonable one, then 
the application of ordinary common sense will unhesitatingly lead 
every fair minded person to the conclusion that it would not continue 
to remain reasonable if the cost of production so advances as to de- 
stroy the basis upon which it was rested. The solution of such a prop- 
osition does not require the aid of legal learning; it is a question of 
economics which anyone of ordinary intelligence can apply.” This, to 
our mind, has always been the “common sense” of the case. Fran- 
chises to public utilities are granted by the Legislature, which, in- 
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herently, retains the right to alter or modify them. In the exercise of 
that right it may act directly, or through legislative power delegated 
to a Utility Commission of its own creation. The idea that a fran- 
chise, once given, cannot be disturbed; that if such franchise fixes a 
rate of compensation to the possessor of the franchise, through local 
municipal action or otherwise, such rate must be indefinitely con- 
tinued even though it bankrupts the possessor of it, is not a reasonable 
proposition. There were other and minor points entering into the 
attack upon the increased trolley fare adjudication of the Board of 
Public Utilities, but the main one was as to the power of the Board to 
alter rates when a situation requiring it was brought to their atten- 
tion, and we have no thought that an appeal to the United States 
Supreme Court would result in any different judgment from that now 
finally rendered in New Jersey. 





About a year ago the annual wages of the workers—all car work- 
ers—connected with running the cars of the Public Service Corpora- 
tion was increased by $2,850,000. This whole sum went directly to the 
laboring class. Last month substantially every laborer on the street 
railway system stopped work for some days, engaging in a strike for 
less hours and another increase in wages, and, what was stated to be 
the main objection after all, a compulsion that the Public Service off- 
cials should recognize a union, the head office of which is in a Western 
State, (and the officials there also), as the only proper body with 
whom to agree on the question of time, wages, etc. The Public Service 
said it would not recognize the authority of any outside union, but 
would that of the Board of Public Utility Commissioners, or of the 
National War Labor Board, and submit difference of views to either. 
The workmen declined this, and for days the strike went on. Barring 
the question of the merits of the matter and of time or wages, it seems 
clear enough that the position of the Public Service was right. The 
newspapers of the State generally were pussy-footed, to use a Roose- 
velt expression, about saying so, but the time is fast approaching when 
they and all citizens will have to meet the question of whether labor 
men through unions are absolutely to rule corporations, or whether 
there are rights and duties on both sides which must be respected. 
The subject is a large one and is bound to affect all trades, all occupa- 
tions, all individuals. It has come to pass that a man cannot erect his 
own house, or improve it when erected, without employing certain 
men to do the work, at a price fixed for the workmen by officers over 
them. We could detail instances where the effect of this control by 
outside officials has worked immenge injury to employers. But the 
case is still worse when several hundred thousand citizens, including 
men of business, are prohibited from riding in the streets of our cities, 
and from one city to another, because trolley men refuse to run cars 
under the orders of officers of an out-of-State organization. How the 
situation is to be met by legislation we dco not know, but there must 
be some relief to employers, whether private or corporate, some free- 
dom of direction for them, some relief from an absurd system of 
strikes, or business generally will go to the wall. The men engaged in 
this last great strike in New Jersey had no thought of acting as do the 
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Bolsheviks of Russia, and yet the tendency of their conduct is in that 
same general direction—confiscation of rights and freedom, and in the 
end anarchy. 


When the House of Assembly began to introduce and pass a 
number of bills increasing the salaries of the judiciary and other 
officials of this State, the Governor, with his usual good sense, sent 
in a message advising that all salary bills be referred to and reported 
upon by an appropriate special committee, which would consider 
whether or not, in all instances, the salary raise was justifiable or not. 
In the Senate such a committee was appointed. In the House such 
action, we believe, was not taken. At present writing it is not known 
what the results will be, but at least we feel certain that the Governor 
took the right view of the matter when he said, in referring to a 
particular measure which provided in a single bill for increases in 
various classes of State officials: “I seriously question the advisability 
of this proposed ‘blanket’ method of increasing salaries. It savors too 
much of the ‘rider’ expedient whereby undesirable legislation fre- 
quently travels through on the back of legislation that is desirable or 
popular. Some of the increases authorized by this bill, if it passes in 
its present form, might be merited, and others quite the opposite, so 
that when it reached the Governor he would be obliged either to 
approve all the increases in order to enact those which were justified 
or accept the alternative of disapproving the bill, nullifying increases 
which were necessary and fair, in order to prevent an imposition upon 
the public with respect to the others. I desire to state very frankly 
that in the event of such a contingency, I should not hesitate an 
instant to take the latter course.” 





As a rule all salary increases go in the New Jersey Legislature, 
whether proposed by the members of one political party or another, 
and we suspect the reason is that officials of both parties are usually 
among those to be benefitted. We doubt whether this time, just suc- 
ceeding the War, and when everybody is hoping for a lowering of the 
cost of living, is the proper one for the boosting of any of the higher 
salaried officers of the State. If it is, then the excuse is made for the 
increase of wages of all workers beyond what was considered in 1918 
a high and profitable rate; and where is the thing to end? So far as 
appears there has been no demand, either by individuals or by the 
public, that any of the State salaries should be boosted up; and if 
not, what is the reason for it? Who wants it and why? Or is it like 
the advertising output of “Postem:” “There’s a reason,” but the 
reason is unstatable? 


The claim put forth by so many American sympathizers with 
“the past wrongs” of Ireland that the Peace Conference should take 
them up and settle them has no foundation in reason. When our 
Congress, or, rather, the House of Representatives, passed such a 
resolution, it failed to show sagacity. As well might the English 
Parliament pass a resolution that Hawaii should be free and the 
Peace Conference should so direct. The War just concluded was not 
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between England and Ireland, or between England or Ireland and 
a foreign nation. Whatever might come before a League of Nations 
when that is formed, the Peace Conference has no authority to dictate 
to either England or Ireland whether they shall be united as a King- 
dom, or separated as enemy countries. It seems impossible that anyone 
would suppose that President Wilson or the American delegation 
could take up and press such a question before the nations engaged 
in securing peace with Germany and her allies. 





This State has had a fine Commissioner of Motor Vehicles in the 
person of William L. Dill. His strict attention to the duties of his 
office, and especially to the curbing of all unjustified infractions of the 
law, has awakened general admiration. But politics, or some other 
reprehensible cause, induced an Assemblyman to introduce a bill to 
legislate him out of office. Happily the bill was withdrawn, and so is 
as dead as some bills concerning cats ought to be. 





Many interesting cases, some of them novel in New Jersey, were 
decided at the February Term of our Court of Errors and Appeals. 
One was that of State v. Richards, a first-degree murder case. Richards 
was indicted for a robbery, which accompanied a murder, and also 
for murder, he being both the robber and murderer, as alleged. He 
pleaded guilty to the lesser crime of robbery; then was tried for the 
homicide and found guilty. The conviction for the homicide was set 
aside on the ground that, when he pleaded guilty of robbery he was 
protected from further prosecution for what was a continuing offense. 
Mr. Justice Kalisch, in giving the opinion of a majority of the Court, 
said: “The principle to be extracted, from well-considered cases, is, that 
by the term ‘same offense’ is not only meant the ‘same offense’ as an 
entity and designated as such by legal name, but also any integral part 
of such offense which may subject an offender to indictment and 
punishment. When such integral part of the principal offense is nota 
distinct affair, but grows out of the same transaction, then an acquittal 
or conviction of an offender for the lesser offense will bar a prosecu- 
tion for the greater. To accept any other view would tend to destroy 
the efficacy of the doctrine governing second jeopardy which is im- 
bedded in our organic law as a safeguard to the liberties of the 
citizens.” This decision was opposed to the Supreme Court, which, 
by an opinion, expressed through Mr. Justice Swayze, upheld the 
homicide conviction. Chancellor Walker dissented from the opinion 
of the Court of Errors, concurring in the views of the Court below. 
Certainly it is a singular condition of law, although it may be good 
law as the law now is, that permits justice to be frustrated, as it is in 
the case in hand. A murderer goes free of guilt as to a murder because 
he first pleads guilty to a lesser crime! It is a case of law and logic 
against substantial justice, and while the doctrine of “second jeopardy” 
is usually “a safeguard to the liberties of the citizens” of our country, 
as here applied it is a safeguard to the murderer and a menace to the 
public. The Legislature should change the law. 
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Another murder case was that of State v. Martin. The defendant 
was convicted of the murder of James J. Haag, a jeweler of Orange, 
in the Essex Oyer and Terminer, and the question arose as to whether 
the presiding Judge (Martin) so commented upon the evidence before 
the jury as to lead them to convict without recommending the defend- 
ant be punished with life imprisonment instead of execution. The 
Court of Errors held, Mr. Justice Bergen rendering the opinion, that 
under the Act of 1916, permitting a jury to recommend life imprison- 
ment or execution in first degree murder cases, the recommendation 
is not a part of the verdict of conviction, but is a discretionary power 
vested solely in the jury and upon which no comment may with 
propriety be made by the trial Judge. In the course of the opinion the 
Justice said: “It is unnecessary in this case to further analyze this 
charge. It is enough to say that the Court, in dealing with the 
question of recommendation, told the jury, in substance and effect, 
that if the jury convicted the accused of the crime charged to him, 
it was one of the most cold-blooded, atrocious murders of the first 
degree that could be conceived of, and its only purpose, in the connec- 
tion it was used, was to influence the jury against a recommendation 
to imprisonment for life. This was not a comment on evidence which 
the Court was justified in making, for, as we have said, the Court had 
no power to instruct the jury as to the effect of the evidence upon the 
question of recommendation, and no one reading this charge can 
escape the conclusion that the purpose of the trial Court was to influ- 
ence the jury against recommending imprisonment for life because 
of the enormity of the crime as he pictured it to the jury. This he had 
no legal right to do and the judgment will be reversed.” 

In this case the Court was less unanimous than in the case pre- 
viously noticed,.the vote to reverse being 8 to 6, and two dissenting 
opinions were filed, one by the Chancellor and one by Judge White. 
In the course of Judge White’s opinion he said: “I think the recom- 
mendation was intended by the Legislature to be and by the very 
language of the Act is a part of the verdict, and that consequently, of 
course, the jury may be assisted in finding this as well as all other 
elements going to make up the verdict, by the proper comments of the 
Court upon the evidence and upon the scope to which their considera- 
tions may extend.” The full text of all three opinions will, we think, 
have unusual interest for the Bench and Bar in other States besides 
New Jersey. 

The case of Justesen v. Pa. R. R. Co. embraced the subject of the 
liability of a railroad for damages for improper information given by 
a railroad agent whereby the plaintiff suffered loss and great incon- 
venience. In October, 1916, Mrs. Justesen with her baby boarded a 
train at Newark, intending to visit her parents at Petersburg, Va. 
Two days previously Mr. Justesen, her husband, had been told at the 
information bureau at the railroad in New York that the quarantine, 
put into effect because of the prevalence of infantile paralysis, had 
been lifted in Virginia, and therefore that she and her child would not 
be held up. This information proved to be erroneous and Mrs. Jus- 
tesen was not permitted to complete her journey. She claimed that as 
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a result of being compelled to remain in the city of Washington for 
a long period, she was made ill. The Court held that the only liability 
resting upon the railroad, assuming that liability exists at all, is to 
restore to the plaintiff the money which its inaccurate information 
caused her to expend. 





A writer in the “Central Law Journal” calls attention at much 
length to the English practice whereby Courts may declare the rights 
of parties instead of deciding upon such rights after actual contests in 
the usual litigated forms. The subject is an important one, and cer- 
tainly deserves that thought be given to it by the American Bar. 
With this in view we are glad to publish a considerable portion of this 
article following these notes. 





The Supreme Court has again upheld the full intent of the 
Legislature in holding that extra work for a municipality above a 
contract price, if exceeding the statutory amount, must be advertised. 
The case was that concerning the repaving of Central Avenue, East 
Orange. In expressing its views the Court said: “Our only difficulty 
in the case is with the item for extra work. The fact that the city 
engineer and the contractor under the terms of the specifications 
agreed upon the items of extra work aggregating $8,300 cannot over- 
come the plain policy of the law, as evinced in a legislative mandate 
which provides substantially that no public body shall expend in 
excess of $500 by ‘giving any order for the doing of any work, or for 
the furnishing of any material or labor, unless such public body shall 
first publicly advertise for bids therefor.’ It must be manifest that 
the act thus forbidden to the public body cannot be legally performed 
by committing its exercise to the hands of municipal agents.” 





COURTS DECLARING THE RIGHTS OF PARTIES. 


The United States has, in every department of its legal practice, 
accepted without question the theory of remedial justice. We have 
not allowed our developing civilization, with its constantly increasing 
respect for law, to produce any effect upon judicial functions. We 
refuse to allow parties to appear in Court except under conditions 
which permit a display of force by the judicial arm of the State. 

England has been much more eaterprising. In 1852 Parliament 
took the first step to abandon this archaic conception of remedial law. 
In that year an Act was passed amending the practice of the High 
Court of Chancery, and one of the sections of that Act provided as 
follows: 

“No suit in the said Court shall be open to objection on the ground 
that a merely declaratory decree or order is sought thereby, and it 
shall be lawful for the Court to make binding declarations of right 
without granting consequential relief.” 

This statute, while striking in its novelty, was subject to strict 
limitations. It applied only to Courts of Chancery, and it was con- 
strued to embrace only those cases where there was consequential 
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relief which might be granted, but which the parties did not care to 
ask for or receive. (Rooke v. Kensington (1856), 2 K. & J. 753, 761). 

But reforms moved swiftly in England. In 1873 the Judicature 
Act completely broke the shackles with which conventionality had 
burdened the administration of justice. And in the rejuvenation which 
the law experienced, all the limitations upon declaratory judgments 
which the old statute had retained, were swept away. The new rule 
was put into force in 1883, as Rule 5 of Order 25, and provided as 
follows: 

“No action or proceeding shall be open to objection, on the ground 
that a merely declaratory judgment or order is sought thereby, and 
the Court may make binding declarations of right whether any conse- 
quential relief is or could be claimed or not.” 

This rule introduced “an innovation of a very important kind,” to 
use the words of Justice Lindley. It threw open to the Court the right 
to do just what the Chancellor of New Jersey declared in Bevans v. 
Bevans (69 N. J. Eq. 1), that Courts would never do, namely, “express 
opinions in regard to construction for the mere information of parties.” 

Later, another rule was added which is probably to be deemed a 
mere specification of a class of cases originally embraced within the 
terms of the foregoing rule, which provided in express words that— 

“In any division of the high Court, any person claiming to be 
interested under a deed, will, or other written instrument, may apply 
by originating summons for the determination of any question of con- 
struction arising under the instrument, and for a declaration of the 
rights of the persons interested.” 

This was Order 54 A, Rule 1, passed in 1893. 

For thirty-five years the English Courts have exercised this juris- 
diction, both at law and in equity, of advising parties as to their rights, 
with or without coercive relief at the option of the parties. 

Now, two different classes of cases, based upon different prin- 
ciples, are presented by the present English rules. 

1. We have first the cases where coercive relief might be had, 
but it is not desired. Here there is merely a new remedial right 
granted to the plaintiff. He has a cause of action of the conventional 
type, but he wants to use it for a new purpose. Instead of asking that 
the defendant be ordered to perform his contract, he only wants the 
Court to assure him and inform the defendant that he has no right to 
performance. Instead of enjoining the defendant from taking cer- 
tain action, he merely asks the Court to advise him and the defendant 
whether the latter has a right to take it. 

_ The advantages of asking advice instead of coercive relief are 
important. In the first place it presents in the pleading a specific and 
express issue of law, which can usually be answered yes or no, and 
which will settle the controversy between the parties. In this way the 
scope of the legal inquiry presented by the pleadings is clarified and 
limited. Furthermore, the issue of law is not one which must, as in 
case of a demurrer, be developed without any accompanying issue of 
fact. It is usually an issue of law to be decided upon the outcome of 
the trial or hearing, so that almost every case is capable of being pre- 
sented as a case for advice. Thus a declaration of right may be asked 
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as to a contract which plaintiff alleges contains certain provisions. 
If the defendant denies some of the terms alleged, the declaration of 
right will be based on the terms which the evidence substantiates. If 
one were inclined to question the advantage of this procedure in sim- 
plifying the issues, a glance through some of the current English 
reports would convince him of its effect. The question to be decided 
is always the correctness of the declaration asked, and the Court has 
only to answer the specific questions thus put to it. 

By asking for the declaration of right the party makes definite 
and certain the theory of his case, and the Court is never at a loss to 
understand exactly what is in issue between the parties. 

But there is another result which this procedure accomplishes in 
cases where coercive relief might be had, and that is a psychological 
one. Every case may by this means become, in appearance at least, a 
friendly suit. There is no doubt that the personal animosities devel- 
oped by litigation are serious drawbacks to the usefulness of the 
Courts. To sue is to fight, and fights make endless feuds. Parties 
hesitate to resort to the Courts because they shrink from a state of 
war with their neighbors or business associates. But, if the Courts 
could operate as diplomatic instead of belligerent agencies, less hesi- 
tation would be felt over recourse to them, and less strain would be 
put upon the friendly relations of the parties. To ask the Court 
merely to say whether you have certain contract rights as against the 
defendant is a very different thing from demanding damages or an 
injunction against him. When you ask for a declaration of right only, 
you treat him as a gentleman. When you ask coercive relief you treat 
him as a wrongdoer. That is the whole difference between diplomacy 
and war; the former assumes that both parties wish to do right, the 
latter is based on an accusation of wrong. A request for a declaration 
of right plainly implies full confidence that the defendant will promptly 
and voluntarily do his duty as soon as the Court points it out to him. 
It indicates a willingness to rely on the defendant’s sense of honor, as 
a sufficient remedy. It makes the lawsuit a co-operative proceeding, 
in which the Court merely assists the parties to settle their own differ- 
ences by stating to them the rules of law which govern them. 

These considerations alone are enough to recommend the prac- 
tice in any country where respect for the rights of others is consid- 
ered a virtue. The force behind the Court is not at all weakened by it, 
for it appears that the plaintiff’s con@dence in the defendant’s readi- 
ness to do right is misplaced, the coercive decree of the Court is always 
ready to be promptly issued in support of its declaration. 

2. An entirely different situation, however, is presented in those 
cases where no coercive relief can be granted. Here there is an entire 
absence of a cause of action in the conventional sense. Since the de- 
fendant has not yet done or threatened anything wrong, nor failed to 
do all that is lawfully incumbent upon him, there is nothing for the 
Court to operate upon, if we accept the definitions of a cause of action 
set forth in an earlier portion of this article. If remedial rights arise 
only in support of primary rights infringed or threatened, there can be 
no remedial right of any kind in such cases. 





Tc 
no reli 
statute 
a new | 
duties | 
were if 
They v 
by-prov 
concert 
looked 
out of 
mitted 

Th 
no relic 
ignorar 
declare 
the wa: 
Englist 
they ha 

Th 
by cont 
Americ: 
which r 
of them 

Th 
lutioniz 
the curt 
a mode 
Courts 
they ha 
the law. 

The 
his righ 
out the 
all the c 

In | 
client cc 
for the ¢ 
ties befc 
can act 

obvious! 
in Engli 
Court. 
ume 2 f 
for decl; 
two-thi 
Judicat 
of litiga 

The 

illustra 
minatio 










COURTS DECLARING THE RIGHTS OF PARTIES. 105 


To account for the right to a declaratory judgment in cases where 
no relief is possible, it seems necessary to boldly concede that the 
statute which authorizes it has created not a new remedy merely, but 
anew primary right. The old primary rights were the correlatives of 
duties calling for present action on the part of the defendant. These 
were infringed when the defendant failed to do what the law required. 
They were all based on a social system which considered justice as a 
by-product of force, and which saw no need for judicial administration 
concerning itself with any but wrongdoers. The common law never 
looked upon the Courts as agencies useful for enabling parties to keep 
out of trouble. That was the business of the lawyers. It never ad- 
mitted that any one had a legal right to know what his rights were. 

The new rule authorizing declaratory judgments in cases where 
no relief is possible, gives one the right to know his rights. Since 
ignorance of the law excuses no one, the law will furnish an oracle to 
declare it. Assuming that parties intend to do right, it will point out 
the way they should go. To use a homely figure, prior to 1883 the 
English Courts were employed only as repair shops; since that time 
they have been operated as service stations. 

The field which the new rule opens is a wide and fruitful one, and 
by contrast makes the old practice, which is of course the current 
American practice, seem incredibly stupid. It furnishes remedies 
which no civilized country ought to deny to its citizens, and the lack 
of them is a serious hardship in this country. 

The practice of making declarations of right has completely revo- 
lutionized English remedial law. The American lawyer who peruses 
the current English reports is bewildered by their novelty. He is like 
amodern Rip Van Winkle, who, having gcne to sleep in an age when 
Courts were only the nemesis of wrongdoers, awakens to find that 
they have become the guardians and advisers of those who respect 
the law. 

The only recourse of an American who wishes to get a forecast of 
his rights is to consult his lawyer. But the lawyer’s opinion is with- 
out the slightest binding force. Vast interests may be at stake, but 
all the client can do is to gamble on the sagacity of his counsel. 

In England such compulsory gambling has been outgrown. The 
client consults his lawyer, the lawyer, in case of doubt, frames a case 
‘or the Court, and the Court, on a full hearing with all interested par- 
ties before it, makes a final and binding declaration on which the client 
can act with perfect security. The practice is so convenient and so 
obviously advantageous that it has become almost a matter of course 
in English Chancery cases and is very common on the law side of the 
Court. An examination of a recent volume of Chancery reports, vol- 
ume 2 for 1916, shows that out of 64 cases reported, 43 were brought 
for declarations of right. It would be safe to say that approximately 
two-thirds of the current Chancery litigation in the Supreme Court of 
Judicature is directed to obtaining the advice of the Court as to rights 
of litigant parties, with or without prayers for consequential relief. 

__ The cases in the volume of Chancery reports above mentioned will 
illustrate the nature and range of questions put to the Court for deter- 
mination. Thus, in Lovesy v. Palmer, plaintiff asked for a declaration 
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that certain memoranda and letters constituted a binding contract 
between the defendants and the plaintiff to make a lease of a theatre. 
In Smith, Coney & Barrett v. Becker, Gray & Co., the plaintiff asked 
for declarations that certain contracts which they had made with de- 
fendants were illegal by reason of the proclamation of a state of war 
between Great Britain and Germany. In Re Lodwig the plaintiff 
-asked the Court to declare whether certain trusts were void for re- 
moteness. In Re New Chinese Antimony Co., Lim., the liquidator of 
a company asked the Court to determine and declare the correlative 
rights of the preferred and common shareholders in the assets of the 
company. In Re Chafer and Randall’s Contract plaintiff asked a dec- 
laration that the abstract of title delivered by the defendant to the 
plaintiff did not show a good title. In Cassel v. Inglis plaintiff asked 
the Court to declare that he had been illegally excluded from member- 
ship in the Stock Exchange. In Coleman v. London County and West- 
minster Bank, Lim., the Court was asked to decide the question of 
priorities in certain debentures as between the plaintiff and defendant. 
In Parsons v. Equitable Investment Co., Lim., the Court was asked 
to declare that a certain bill of sale was void because it failed to truly 
state the consideration for which it was given. In Pearce v. Bulteel a 
declaration was asked as to who were the owners of certain property. 
In Gilbert v. Gosport and Alverstoke Urban District Council plaintiff 
asked the Court to declare that he owned certain land free of any 
public right of way. In a majority of the above cases there was a 
present cause of action in the plaintiff, which was either utilized as the 
basis for a claim for relief in addition to the declaration of rights, or 
was abandoned in favor of the declaration zs a better remedy. (These 
cases are in 2 Chan. Rep.). 

The cases where a declaration of rights is the sole possible remedy 
are not easy to classify. Perhaps no logical classification is possible, 
for the whole matter of declaratory judgments is discretionary 
with the Court, and each case seems to go on its own facts as an 
appeal to the exercise of that discretion. The scope of the applications 
for such declarations which the Courts have approved, and the corre- 
sponding limitations upon the remedial possibilities in American prac- 
tice, may be roughly shown under the following heads, merely as a 
means of convenient presentation. 

1. A declaration of rights may be had where there is a present 
possibility of immediately creating @ cause of action, as by a demand 
or refusal, but the parties have not done so, perhaps through reluc- 
tance to precipitate a conflict. This is the typicai case for a friendly 
application to the Court. It avoids the necessity of formal hostilities, 
such as American friendly suits require, and enables the parties to 
show on the face of the record that there has been a forbearance of any 
peremptory action. Thus, while an action on a contract, either for 
specific performance or damages, requires the allegation and proof of a 
breach by the defendant, a declaration of rights would seem to be 
available without any such allegation. [Cases are here cited]. 

2. Where one party only has a present right of action for legal 
or equitable relief, but the other will suffer a serious prejudice by 
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delay in bringing it into Court, the latter may have a declaration of 
rights. 
“ Under American practice the Courts can give the latter party 
no relief. He must helplessly wait until the party who has the cause 
of action chooses to sue him, even though the delay serves only to pile 
up the damages which he may eventually have to pay. 

For example, suppose a patentee claims that a manufacturer is 
infringing his patent. The patentee has a cause of action of the con- 
ventional type, but the manufacturer has not. The patentee can 
sue the manufacturer, but the latter cannot sue him. The manufac- 
turer may have a large investment in the machinery for making the 
disputed device, and may have spent large sums in advertising it. 
Upon the patentee’s assertion of patent rights, the manufacturer must 
either discard his machinery, abandon his investment, and lose the 
good-will he has built up, or continue to operate under the constant 
threat of action for damages whenever the patentee thinks that suffi- 
ciently large damages have accrued to make a law suit a profitable 
venture. If a declaration of rights could be had, the manufacturer 
‘ould at once apply for a determination of the validity of the asserted 
patent, and thus save himself from the risk of serious loss and injury. 

Such was the case presented in North Eastern Marine Engineer- 
ing Co. v. Leeds Forge Co. (1 Ch. 324; 1906 Repts), where defendants 
‘aimed that plaintiffs were infringing their patents. Plaintiffs asked 
for a declaration that defendants’ patents were invalid and that plain- 
tiffs had not invaded any of the defendants’ legal rights. Had the 
Patents and Trade-marks Act not offered an adequate remedy in just 
such a case—a remedy which the American patent law does not 
give—the Court would have given the declaration. 

Another common instance of such a situation occurs where one 
makes separate contracts with two other parties, and one or each 
it the latter claims that his contract is broken by the contract with 
the other, as where two jobbers each claim exclusive rights in the 
same territory under separate contracts with the manufacturer. Here 
the manufacturer has no present cause of action for relief, and can 
mly wait until sued by one or both of the jobbers. This situation is 
always possible where contemporary contracts are made with different 
persons respecting the same subject matter. Provision for declara- 
tions of rights would offer a satisfactory solution and would merely 
put into force the equitable rule of mutuality of remedy. 

3. Where the plaintiff has no ground for relief but there is a 
probability, though not a threat, that the defendant may assert rights 
hostile to him, a declaration of rights may be had. 

4. Where a cause of action for relief is in a condition which 
might be called inchoate, and lapse of time is necessary to perfect it, 
the Court will declare the rights of the parties, as in Austin v. 
Lollins (54 L. T. 903), where a forfeiture of a life estate was to result 
unless a certain condition should be performed within a year, and the 
tenant got a declaration before the year was out that impossibility of 
performance would excuse the failure to perform the condition, or in 
West v. Lord Sackville (2 Ch. 378), where a remainderman got a 
declaration as to his title prior to the death of the life tenant, or in 
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Powell & Thomas v. Evans Jones & Co. (1 K. B. 11), where a judg- 
ment was given for certain money received and a declaration respect- 
ing such further sums as might subsequently be received. 

5. When the plaintiff has and can have no cause of action for 
relief, but his dealings with third persons depend on the determination 
of questions arising between himself and the defendant, a declaration 
of rights will be made. [Cases cited]. 

6. Where there is no present cause of action in the ordinary 
sense but the accrual of such a cause of action will subject the plain- 
tiff to the risk of penalties, the Court will declare the rights of the 
parties. 

In such a case the plaintiff is not required to incur the risk of the 
penalties, but may obtain a declaration to inform himself of his rights 
in anticipation of penal liability. The question was thoroughly argued 
im a number of cases involving the inquisitorial powers of Crown 
officers, and the judges all agreed that the anticipatory declaration of 
rights was an eminently suitable remedy. 

Thus, in Burghes v. Attorney-General (2 Ch. 139, 155), the Com- 
missioners of Internal Revenue had required plaintiff to make certain 
returns respecting rents paid out or received, for the purpose of fixing 
duties on land values. The plaintiff asked the Court for a declaration 
that he was not bound to give the information demanded. War- 
rington, J., said: 

“The complaint is that officers of the Crown are demanding 
information they are not entitled to, and, to say the least of it, remind- 
ing the subject of unpleasant consequences which may ensue if it is 
saend. It seems to me immaterial whether the terms of the notice 
amount to an actual threat: the reference to the penalty is plainly 
intended to intimate to the plaintiff that compliance can, and will, be 
compelled if necessary. If the question be not decided in this way it 
must be left open until the plaintiff, having refused to comply, is sued 
for penalties, and the plaintiff would be left in a position of great 
perplexity. In my opinion, the mode adopted by the plaintiff for 
obtaining a decision is a very convenient one, enabling the Commis- 
sioners to be informed how far they may go, and relieving the plaintiff 
from the doubt and perplexity into which he has been cast.” 

Another action of the same kind was brought in the King’s 
Bench Division, and the Court of Appeal took the same view as 
Warrington, J., in the Burghes case. This was Dyson v. Attorney- 
General (1 K. B. 410, 421 ff.), in which Farwell, L. J., speaking in the 
Court of Appeal, said: 

“Tt is obviously a question of the greatest importance; more than 
eight millions of Form IV [the form on which the information was 
required to be given] have been sent out in England, and the questions 
asked entail much trouble and in many cases considerable expense in 
answering; it would be a blot on our system of law and procedure if 
there is no way by which a decision on the true limit of the power of 
inquisition vested in the Commissioners can be obtained by any mem- 
ber of the public aggrieved, without putting himself in the invidious 
position of being sued for a penalty . 
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7. Where plaintiff as a strict matter of law, has a right to an 
injunction, yet on account of the peculiar facts of the case the Court 
may prefer to substitute a declaration of right as a more suitable 
remedy. 

In Vestry of St. Mary, Islington v. Hornsey Urban District 
Council (1 Ch. 695), the plaintiffs, a metropolitan vestry, agreed to 
allow defendants, a district outside the metropolitan area, to discharge 
their sewerage into plaintiff’s sewer, but after many years operation it 
was found that this additional sewerage periodically stopped up plain- 
tiffs’ sewer. The agreement was ultra vires and void. The plaintiffs 
sought an injunction to restrain defendants from discharging sewerage 
into plaintiffs’ sewers. It was held that while the Court had power to 
grant the injunction, yet, in view of the difficulty in which it would 
place defendants if obliged to close sewers in daily use, the Court 
would only make a declaration establishing plaintiffs’ right to relief, 
to give defendants time to make other arrangements, with leave to 
apply for an injunction after the expiration of a reasonable time. 

8. Where relief can only be granted in a foreign jurisdiction, the 
respective rights of the parties may be fixed by a declaration as an 
aid to the foreign adjudication. [Case cited]. 

I want to emphasize two points in connection with this practice. 

First. It does not contemplate the hearing of moot or abstract 
cases by the Courts. In every case there is an actual controversy 
between parties who urge conflicting claims. 

Second. It has nothing in common with the practice provided for 
ina few states, whereby the executive or legislative department of the 
state may call upon the Supreme Court for its opinion upon important 
questions of law, or whereby the Court may render judgment in 
advance upon such questions as the legality of a municipal bond issue. 
The difficulty with that procedure is that the Court does not have the 
benefit of argument by interested parties, nor is it able to gauge the 
effect of a decision disassociated from the saving restrictions of a con- 
crete case. The declaratory judgment is always the result of an 
actually litigated concrete controversy between parties who represent 
every interest involved and are actually before the Court. 

It seems quite evident that England has far surpassed this coun- 
try in devising remedial methods calculated to make the Courts useful 
and available under the exacting requirements of modern civilization. 
We have canonized the ancient tradition of a cause of action, in all its 
original crudeness, and have made it the condition and the measure of 
judicial action. We have failed utterly to see the enormous and far- 
reaching possibilities in preventive relief,—prevention not merely of 
threatened wrongs but prevention of uncertainty and misunderstand- 
ing in the assertion of rights. Yet here is an effective, workable 
system, tried out under conditions identical with those in our own 
country, which marks an advance over previous doctrines comparable 
to the great reform which equity made over the harsh rules of the 
common law. Its use would entail no reconstruction of our judicial 
machinery, no readjustment of other elements in our remedial sys- 
tem.—From article by Edson R. Sunderland, of Ann Harbor, Mich., in 
Central Law Journal. 
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COMMENTS ON THE REPORT OF THE COMMITTEE ON LEGAL EDUCATION 
TO THE STATE BAR ASSOCIATION. 

No one seems to have given much public consideration to the 
report of the Committee on Legal Education submitted to the State 
Bar Association on January 25, 1919, yet it deserves the most thorough 
discussion before any definite action is taken to place it in force. 

Measured by our history, our acts and our ideals, it is radically 
and fundamentally wrong. Every man, rich or poor, theoretically at 
least, is entitled to an equal opportunity to make of him what he may, 
and that means an equal chance with the brains he was given at birth, 
and not with those brains, plus money he may earn, or that his people 
may have left or may supply. To require either a college education or 
a law school education before a man may come to the Bar, will keep 
many a poor boy from realizing his ambition. 

We have just spent thousands of lives and billions of treasure to 
make the world safe for democracy, and on the eve of so important an 
advent in the world’s thought it seems to be a report out of harmony 
with the spirit of the times. 

I have known men who never saw the inside of a college or ofa 
law school, and to whom the construction of a grammatical sentence 
would be either a doubtful accomplishment or a distinct effort, and 
yet whose judgment, as to the meaning of a statute, or its constitu- 
tionality, was as sound and sure as the decision of the Supreme Court. 

I know men at the Bar today, holding diplomas from high schools, 
colleges and law schools, who cannot formulate the simplest legal 
paper that will smoothly, tersely and accurately express the required 
result; and others, who, while capable, cannot formulate it in their 
mind, but must slowly and laboriously make a draft before securing a 
start. 

I know men at the Bar today who have spent the better part of 
their lives in the schools, the colleges and the law schools, who know 
as little about a legal principle as they do about a piece of lignum vitae. 

You can’t erect a fence high enough to keep out the incompetent. 
A look in any direction, in any field of labor, should be convincing. 
You can, however, discourage promising material, although it may not 
be up to the educational standard desired. 

You see few instances where the incompetent does real harm. 
The lay mind is sharp and shrewd. It is not long in placing its finger 
on the right spot and acts accordingly. At one time it was estimated 
one-third of the New Jersey Bar practiced law, one-third practiced 
law in connection with another business, and the other one-third prac- 
ticed not at all. The rule of the Survival of the fittest obtains in bus'- 
ness and professional life, just as it does in nature. 

A government ruled by highly educated intelligent beings gives 
as little to personal freedom of the masses as a government, ruled by 
the lowly, respects the rights of the aristocratic and wealthy. The 
successful democracy is that which is so evenly balanced that all 
classes participate and learn from the other. The Bar is as much 2 
melting pot as a nation, and if its products are too finely refined, before 
they are absorbed, it will degenerate, as have the nations of the past 
and present. 
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The crook is an able man; if he had no brains he could not be a 
crook. It is just as easy for him to reach the Bar through the colleges 
and the law schools as it is through the law offices. Once he is in, he 
js reasonably sure to stay, unless he “slips a cog,” or becomes a little 
too open in his practices. 

It would be much better for us to turn our attention to the regula- 
tion of the Bar after the “boy” has become a member thereof. The 
public will take care of incompetency and efficiency, and we should 
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po take care of our honesty and integrity. Hold the Bar to a rigid and 
rth, strict accountability for its actions, and there will be no necessity for 
ple concern about its education and legal ability. W. M. C. 
ei A second will which purports to dispose of the whole estate, but 
does not expressly revoke the prior one, and which contains invalid 
> to bequests sufficient in amount to satisfy the bequests in the former 
+ an one not provided for in the later one, is held insufficient in the Cali- 
ony fornia case of Re Marx, L.R.A.1917F, 234, to revoke such bequests 
. but both wills may stand, so far as such bequests are concerned, under 
of a a statute declaring that a prior will shall be revoked by a later one 
ance containing provisions wholly inconsistent with the terms of the for- 
and mer one. 
titu- er ; ; 
purt. One who receives into his family one or two steady boarders is 
pols. aeld in the Michigan case of Friedrich Music House v. Harris, 166 N. 
egal W. 869, annotated in L. R. A. 1918D, 400, not to be within the protec- 
‘ired tion of a statute giving a lien to the keeper of any hotel or inn or 
their oarding or lodging house, upon the baggage and effects of his guests. 
ng a 
— COURT OF ERRORS AND APPEALS OPINIONS, MARCH 3, 1919. 
now Among the numerous opinions of the Court of Errors and Appeals 
yitae. is delivered on March 3d last (omitting some elsewhere commented 
tent won), were the following: 
icing. Negligence—Trial before Court without Jury—Evidence.—1. In 
y not Hi anaction of negligence, where there is a trial before the Court without 
jury, the Judge takes the place of the jury as to all matters of fact 
arm. that should properly be submitted to the jury; and when he under- 
inget @@ takes to deal with a jury question as a Court question, it is legal error 
nate? Hj isto the party injured by such action. 2. In a trial before the Judge 
cticee HM sitting without jury, a determination of the case on all the evidence, 
prac Hf which determination is tantamount to a direction of a verdict for the 
bus! ff defendant, is erroneous when the evidence, and the inferences reason- 
ibly arising therefrom, are legally sufficient to substantiate the plain- 
gives i tif’s claim, in this case, of negligence. Higgins v. Kirch Co. Opinion 
~- ay PARKER, J. 
at all #. Public Nuisance—Abatement in Court of Chancery—Proof of 
uch 2 (J U¥nership—Evidence.—Chapter 154, Laws 1916, provides a method 
before ft abating a public nuisance in a summary manner in the Court of 
e past J -“ancery, involving inter alia the sale of the premises in which the 


iisorderly house is located, regardless of the knowledge of the owner 
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as to the disorderly conduct of the inmates. It was necessary to prove 


ownership of the premises in one of the defendants, and one of the su] 
complainant’s solicitors testified that he had searched the records ang om 
pre 


found title in the alleged owner. Held, not the best evidence and tha 
the property in question could not be appropriated and placed in 
custodia legis without proper legal proof of its ownership. Held also, the 












that a defendant joining in a petition of appeal, without giving notic the 
of appeal was coram non judice. Rundale v. Hill et al. Opinion by bef 
MINTURN, J. an 
Indictment—Quashing in Supreme Court—Review.—The actio his 
of the Supreme Court in quashing an indictment removed into that prac 
Court by certiorari is discretionary, and not subject to review by writ hon 
of error. Opinion by PARKER, J. _ 
on 
Probate of Will—Selection of Counsel—A woman competen prog 
to make a will has a right to the aid of any persons she may think 
proper to select, when she desires to put her testamentary wishes ij 
form to have legal efficiency, and if she exercises this right withou erty 
miss 


any improper interference or control, though she selects a person sh 
intends to make one of her beneficiaries, that fact, in the absence « pows 













evidence showing an abuse of confidence, constitutes no reason wh prop: 
probate should be denied to her will. (Various other points in thy the r 
opinion as to jurisdiction, facts, etc.) In Re Estate of Young. Opi provi 
ion by TRENCHARD, J. 7 = 
or ta: 
Municipal Corporations—Actions for Damages—Rule 67 of Prat incre; 
tice Act.—1. The exemption of a municipal corporation from actio is onl 
by individuals suffering special damages from its neglect to perfor extra 
or its negligence in performing public duties whereby a public wro tion o 
is done for which an indictment will lie, does not extend to action prerec 
where the injury is the result of active wrong-doing chargeable to th of Tre 
corporation. 2. An action will lie against a municipal corporatid 
that designedly built and constructed its sanitary sewers with outl P 
into its storm water drain, which latter emptied into a brook at t a sea 
head of plaintiff’s pond (which was theretofore pure), so that su infer t 
construction and use resulted in the daily and continuous pollution —, 













the plaintiff’s pond to his injury. 3. Rule 67 of Practice Act of 1! , 
(P. L. p. 396), providing that “Where damages are to be determin contri 
in respect to a continuing cause of action, they shall be determin nent 
to the time of assessment or trial,” is applicable to an action ! nea 
damages for loss of ice caused by the polluticn of the ice pond thro ound 
the daily and continuous discharge of sewage in the pond from — 
defendant’s sanitary sewer system, and shown to have persisted to! wma 
time of trial. 4. One rightfully in possession of a fresh water po 
under a contract to purchase the soil of the pond, and consequet Court 
the waters thereof, may maintain an action for pollution of the pol to wh 
Garrison v. Borough of Fort Lee. Opinion by TRENCHARD, J is cles 

Master and Servant—Driving Automobile—Charge to Jury: ea 
was the practice of a servant in driving an auto from his mast shal] 
residence to a garage some distance away, to stop at his home buildi 
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supper when he had been driving for his master until late in the day, 
and after supper to take the auto to the garage and wash it. This 
practice was known to the master and, as he testified, accepted by him 
as a matter of course. As the servant was, late in the day, driving 
the auto from the master’s residence to the garage, he deviated from 
the most direct course in order to go to his home for supper, and 
before reaching his home ran into and killed the plaintiff’s intestate. 
The Court was requested by defendant to instruct the jury that 
neither permission, express or implied, allowing the driver to stop at 
his home for supper, on his way to the garage, or acquiescence in the 
practice, constituted the driver the servant of defendant while driving 
home, and if the accident happened while driving home for supper, the 
defendant was entitled to a verdict even though he permitted it to be 
done, or acquiesced in the practice. Held, that the request was 
properly denied. Ferris v. McArdle. Opinion by BERGEN, J. 


Board of Utility Commissioners—Appraisement of Trolley Prop- 
erty Before Increase of Rates——1. The Board of Public Utilities Com- 
missioners of this State are not required by the statute conferring their 
powers to, in all cases, make an appraisement and valuation of the 
property of a trolley company in order to ascertain what increase in 
the rates to be charged for transporting passengers is reasonable to 
provide a sufficient revenue to meet the increased cost of operation due 
to the enhanced price of labor, materials and governmental imposition 
of taxes to meet the cost of the war with Germany. 2. Where the 
increase made in the rate, over what was formerly a reasonable charge, 
is only sufficient to prevent a deficit in operations because of new and 
extraordinary conditions, no useful purpose can be served by a valua- 
tion of all of the property of a Public Utility Company, and it is not a 
prerequisite when the statute does not require it. Inhabitants of City 
of Trenton v. Public Utilities Commrs, et al. 


Passenger in Motor Car—Contributory Negligence—Legal Infer- 
ence.—There being testimony in the case upon which the jury might 
infer that the deceased was occupying a motor car by invitation, or as 
a passenger, and the trial Court having submitted that question to 
them, with an instruction that if the deceased occupied that status, the 
contributory negligence of the driver of the car could not affect the 
right of the intestate to recover, and the jury having found for the 
plaintiff, the legal inference results that they must have principally 
tound in accordance with the trial Court’s instructions, that the de- 
ceased occupied the status of a passenger. Tronto v. Reo Motor Co. 
Opinion by MINTURN, J. 


Restriction to Uses of Property—Ambiguity in Covenant.—1. 
Courts of Equity will not aid one man to restrict another in the uses 
to which he may lawfully put his property unless the right to such aid 
isclear. 2. Every doubt and ambiguity in the language of a covenant 
restricting an owner’s use of his property must be resolved in favor of 
the owner’s right. 3. Whether or not a covenant that “no building 
shall be erected on said lot unless the front foundation wall of the said 
building is at least 75 feet from” the street is violated by the construe- 
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tion of a second story sleeping porch upon the original one-story en- 
closed porch which rested upon three small cement piers, and which 
latter porch and piers, while in part withir the restricted area, admit- 
tedly were not in violation of the covenant, is not so clear that a Court 
of Equity will aid in its enforcement. Marsh v. Marsh. Opinion by 
TRENCHARD, J. : 


Municipal Ordinance Concerning Sale of Milk and Cream.—In 
the First Criminal Court of Jersey City defendant was convicted of 
violating Section 26 of an ordinance entitled “An Ordinance regulating 
the general conditions governing the sale of milk and cream in Jersey 
City, etc. Held, That the ordinance is invalid upon the ground that 
the municipality had no power to pass an ordinance prescribing the 
standard of purity of food. 


Landlord and Tenant—Maintenance of Light on Stairway—Ac- 
tion for Injuries—Assignment of Lease.—1. If a landlord of an apart- 
ment house assumes the duty of providing and maintaining a light 
upon the common stairway, it continues thereafter to be his duty to 
exercise reasonable care to maintain a light there until notice of its 
discontinuance has been given, and failure to perform such duty is 
negligence, and a tenant who is injured because of such negligence, 
and whilst himself in the exercise of due care, is entitled to recover 
¥. A tenant of an apartment house, injured by reason of the landlord's 
failure to keep burning a light at the foot of a common stairway, as he 
had assumed the duty of doing, cannot be said as a matter of law to 
be guilty of contributory negligence in using the stairway when the 
light was out, when it was open to the jury to find that she was 
familiar with the stairway, that she was half way down before she 
noticed, or could have noticed, the absence of the light, and that there 
was no one present to make a light for her. 3. In an action by a tenant 
to recover for injuries sustained because of the landlord’s failure to 
perform a duty assumed by him of maintaining a light upon a common 
stairway of his apartment house, the fact, if it be a fact, that the light 
was burning 15 minutes before the accident, does not justify a direc- 
tion of a verdict for the defendant, when the evidence permitted of the 
inference that thereafter, and before the accident, the light had been 
turned out by the landlord’s agent, whose duty it was tc keep it 
lighted. 4. Where the plaintiff, at the time of the accident in ques- 
tion, held one of the apartments in a house under a written lease, and 
his landlord, some time before the accident, but without notice to the 
plaintiff, and without his express cqnsent, leased the entire premises, 
and “assigned” the plaintiff's lease to the janitor of the building, it 
cannot be said as a matter of law that the plaintiff recognized the 
janitor as his landlord, merely because thereafter the plaintiff made 
his checks for rent payable to the janitor instead of to the defendant 
as theretofore, when the other evidence tended to show that defendant 
continued to exercise control over the premises, and that the plaintiff 
might properly have assumed from appearances that the janitor to 
whom the rent was paid continued to be, as he had been, the agent of 
the defendant landlord. Rhodes vy. Fuller Land and Improvement Co. 
Opinion by TRENCHARD, J. 
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Orphans’ Court—Administrator’s Account of Guardian—Con- 
struction of Legacy Clause.—1. A decree of the Orphans’ Court, pass- 
ing the account of the administrator of a guardian, pursuant to Sec. 
118 of the Orphans’ Court Act, so far as reiates to acts of such admin- 
istrator, and reserving leave to beneficiary to take such action against 
the estate of the guardian as she may be advised, is no final adjudica- 
tion of the account of the guardian as to his own acts as such, and 
does not bar the subsequent granting of leave to file exceptions di- 
rected to such acts. 2. A legacy of “one-half of the balance of moneys, 
bonds and investments that I may die possessed of,” held a general 
legacy. Estate of Vanderbilt. Opinion by PARKER, J. 


Court of Errors and Appeals—Review of Weight of Evidence.— 
The Court of Errors and Appeals has no jurisdiction or power to 
review or determine the weight of evidence on which a verdict of a 
ury is found. Savine v. Goldberg. Opinion by BLACK, J. 


Conveyance of Land—Covenants for Title—Jurisdiction of Court 
if Chancery on Validity of Title—1. A vendor conveyed land with 
full covenants of title. The vendees took and retained possession; 
after some years they filed a bill to rescind for an alleged defect in 
title; there was no fraud. Held, that the vendee cannot rescind and 
recover the purchase money, but must be content with his rights under 
the covenants for title. 2. The Court of Chancery was called on to 
letermine merely the validity of a legal title and to declare it bad 
before an actual eviction and before it can be known whether there can 
ever be an actual eviction, and in a case where actual events may at any 
moment make the title good. Held, That the Court is without juris- 
diction in the absence of fraud. Gibson v. Morris. Opinion by 
SWAYZE, J. 





A trouble man of an electric company who is furnished by his 
-mployer with a motor cycle for use in his work is held in Keck v. 
Louisville Gas & E. Co. 179 Ky. 314, 200 S. W. 452, not to be acting 
within the scope of his employment, so as to render the master liable 
tor the negligent operation of the machine, while riding to his home 
iiter the expiration of his working hours, although the master permits 
1m to use the machine for that purpose. 





An electric railway company is held not liable in Garricott v. New 
York State R. Co. 223 N. Y. 9, 119 N. E. 94, L. R. A. 1918D, 929, for 
the expulsion of a man from its car, using no more force than is nec- 
essary, for violation of a rule that in case of a crowd waiting to board 
4 car the women shall be allowed to go in first. 





°ROXIMATE CAUSE IN RELATION TO WORKMEN'S COMPENSATION ACTS. 


[NOTE—Accompanying this article were many cases cited in the footnotes, for which 
ve refer to the original publication. ] 

The question of proximate cause is usually one for the jury, 
solved according to what men like themselves would actually foresee 
is a result likely to take effect from the given cause or the conduct 
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in question. So, if the wrongfulness of the act be admitted, it is the 
actual course of nature depending on the orderly operation of natural 
forces, never forgetting the usual and customary habits of mankind in 
the premises and under the given circumstances, by which the 
proximity of the act to the injury is ascertained. The doctrine of 
novus actus interveniens always asserts itself in these cases, because 
it forms the basis of the controversy, viz., the more immediate cause 
of the injury ; but the weight of authority is to make the liability of the 
original actor depend upon whether such negligent or even wilful act 
of the intervening third party was foreseeable. Summed up, the real 
question always is whether the act caused the injury, in which case 
the act is considered the proximate cause of the resulting injury. 
These are familiar principles of the law of negligence upon which it is 
not necessary to elaborate. 

But in workmen’s compensation cases the liability is founded, not 
on negligence, but on the idea that industry, rather than the injured 
employé, should bear the burden. The injury in such cases, therefore, 
is not so much whether the injury ultimately sustained resulted 
directly or proximately from a negligent act of the employer, as 
whether the injury resulted from an accident arising “out of and in the 
course of” the employment. More specifically stated: Where, in the 
course of his employment, an employé sustains an accidental injury 
which is, in itself, trifling, but, by reason of an intervening agency, is 
aggravated and converted into a totally different and more serious 
injury, is the doctrine of proximate cause, as exponded in cases of 
negligence, applicable so as to hold the employer under these statutes? 

It is obviously necessary to show that the aggravated condition 
is one “arising out of and in the course of the employment.” There 
are innumerable decisions as to the scope of this phrase, but, broadly 
speaking, the Courts have leaned toward a liberal construction of this 
section of the statute. In Re McNicol (102 N. E. 697, Massachusetts 
case), the following test was laid down: “It ‘arises out of’ the employ- 
ment, when there is apparent to the rational mind, upon consideration 
of all the circumstances, a casual connection between the conditions 
under which the work is required to be performed and the resulting 
injury. Under this test, if the injury can be seen to have followed as 
a natural incident of the work, and to have been contemplated by a 
reasonable person familiar with the whole situation, as a result of 
exposure occasioned by the nature of the employment, then it arises 
‘out of’ the employment. But * excludes an injury which cannot 
fairly be traced to the employment as a contributing proximate cause, 
and which comes from a hazard to which the workman would have 
been equally exposed apart from the employment.” 

If the above test is law, it is not unfair to assume that the causal 
relation necessary to be established in cases of negligence is also 
indispensable under the Workmen’s Compensation Acts in cases of 
aggravation of a previous physical condition traceable to an accident 
suffered in the course of the employment and growing out of it and in 
cases of disease contracted in consequence of conditions created 1m 
the course of employment. Assuming, now, that a slight accident 
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occurs to an employé while in the course of his employment and the 
slight injury sustained therefrom is aggravated by some outside 
agency producing a serious result, what, if any, liability have the 
Courts in this country and England imposed upon the employer under 
the statute? 

There are a number of so-called “infection cases” in which 
there exists a wide contrariety of result, but even in those cases which 
deny liability the Courts apparently apply the principle of liability 
where a casual connection is shown. In a very recent English case, 
where gonorrhaeal infection set in from contact with some unknown 
third person or thing in an effort to get relief from a chip of brick 
which accidentally flew in plaintiff’s eye during the course of employ- 
ment without inflicting injury, it was held that the workman could 
not recover, as there was novus actus interveniens, which was the 
sole cause of the injury. And so in a Michigan case (McCoy v. Mich. 
Screw Co., 147 N. W. 572), it was held that the loss of an eye through 
infection carried to it by the fingers of the workman himself, when 
attempting to allay irritation caused by steel splinters which lodged 
in it from a machine on which an employé was working, was not an 
injury arising out of and in the course of employment. The L. R. A. 
annotation to this case confirms this ruling as the general trend of 
authority in cases of this class; but such a decision cannot and does 
not countenance the idea that an injury suffered in the course of em- 
ployment is outside the pale of the statute, when such injury is 
aggravated by a supervening cause which might reasonably have been 
anticipated. In fact, the Supreme Court of Michigan, in a case with 
the same principles involved, came to an opposite finding one year 
later. The Court say that infection which destroys the sight of the 
eye is not reasonably accounted for except as coming through or 
resulting from the accident. True, they do not overrule the McCoy 
case, supra, but justify it on the ground that the plaintiff therein had 
a latent disease. Many Courts in this country and England draw 
this distinction, some holding a latent disease defeats recovery, and 
others allowing recovery even though the evidence discloses the 
existence of such disease before the accident. 

Minnesota is definitely committed to the doctrine of Cline v. 
Studebaker (155 N. W. 519). The authority, generally speaking, by 
dicta and decision is all in favor of this conclusion, the only limita- 
tion being that it is a question of fact for the jury to determine. 

Clearly, it is the injury which is sought to be recompensed by the 
statute ; and where the injury results from an accident suffered in the 
course of employment, even though there be concurring agencies ag- 
gtavating it, and but for those concurring agencies it would have been 
trivial, the employé should not be confined to his common law remedy. 
The Acts provide for accidents suffered in the course of employment, 
and where such an accident is the proximate cause of the injury, the 
injured workman should be allowed compensation under the statute. 
As the “infection cases” (and they are border line cases, even where 
recovery is based on negligence), were decided principally on their 
own peculiar facts, and as it is easy to reconcile their contradictory 
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decisions as not being repugnant to the principles here urged, it may 
be said that the law of proximate cause is applicable in determining 
the question of the employer’s liability under the Workmen’s Com- 
pensation Acts.—From Article in Minnesota Law Review for January, 





The English House of Lords has held in Dennis v. White A. C, 
479, that where a workman is sent into the street on his employer's 
business, whether habitually or occasionally, and whether on foot, 
or on a bicycle, or on an omnibus, or a car, and he meets with an acci- 
dent by reason of a risk of the street to which his employment ex. 
poses him, the accident arises out of as well as in the course of his 
employment; and that it is immaterial that the risk which caused the 
accident is one which is shared by all members of the public using 
the street under the like conditions. 





A mere nod by the motorman in charge of an electric car in re- 
sponse to a wave by one standing on a street crossing which is not a 
regular stopping place for the car is held not an acceptance of such 
person as a passenger in the Oregon case of Palmer v. Willamette 
Valley Southern R. Co. 71 Pac. 1169, L. R. A. 1918D, 1114, so as to 
render the railroad company liable for his injury in attempting to 
board the moving car. 





MISCELLANY 


MEMORIAL TO CORTLANDT PARKER 


A memorial window has been 
placed in Trinity Episcopal 
Cathedral Church in Newark to 
the memory of the late Cortlandt 
Parker and his wife, and son 
Cortlandt, Jr. It is the gift of a 
daughter, Mrs. Frances Park- 
man, of Boston. It contains in the 
upper part, in the three quatre- 
foils, a representation of the 
Trinity. In the four arches below 
there is a miscellaneous group 
of “all peoples and nations and 
tongues,” denoting the manifest- 
ation of Christianity to the world, 
The predellae below the arches 
contains scenes from the life of 
Christ, among them His baptism, 
the blessing of the children and a 
representation of the Saviour 
teaching in the temple. The col- 
ors are rich and varied. 


STATE BOARDS APPOINTED. 


On March ist the Governor 
announced the following appoint- 
ments, which are made by the 
Governor alone and do not neces- 
sitate confirmation by the Senate: 

State Board of Pharmacy — 
William H. McNeill, Passaic, re- 
appointed. 

State Board of Medical Exam- 
iners—Dr. James J. McGuire, M. 
C., allopath, Trenton, — reap- 
pointed; Dr. William P. Watson, 
sllopath, Jersey City, reappointed ; 
Dr, Charles A. Groves, homeo- 
path, East Orange, reappointed; 
Dr. R. M. Colborn, osteopath, 
Newark, to succeed Dr. D. Webb 
Granberry, of Orange. 

State Board of Dental Exam- 
iners—Dr. Charles <A. Spahn, 


Newark, to succeed Dr. William 
F. Barry, resigned, to take effect 
April 1. 
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JUDGE DUNGAN ON TIMP 


Circuit Judge Nelson Y. Dun- 
gan believes that “time is money” 
and unpunctuality on the part of 
members of the Bar inexcusable 
To prove this in a recent case in 
Newark, when a case on trial was 
adjourned at noon until 2 o'clock, 
ne took the Bench (as usual) 
gromptly at 2, and waited seven 
mpatient minutes, the jury sit- 
ting idly by until one counsel 
appeared. There followed an- 
ther wait of three minutes be- 
wre the other counsel returned 
Then Judge Dungan, declining to 
wecept excuses, withdrew a juror 
rom the box, announced a mis- 
trial and called for fhe next case 
Even lawyers,” he said, “have no 
ight to delay the administration 
f justice and needlessly take up 
the time of jurors, witnesses and 
sunsel in other cases.’ 


SENATOR-JUDGE ACKERMAN HON- 
ORED. 


in recognition of the appoint- 
ent of State Senator Henry FE 
ickerman, Jr., of Keyport, as a 
idge of the Court of Errors and 
.ppeals, and desiring to show 
ieir regard for him, some 250 
‘rseymen made him their guest 
t what they called a “surprise 
inner” at the Raritan Inn, in 
\evport, on March 12th. Those 
‘ho planned the feast had in- 
ended to limit the number of 
osts to Keyport residents, but so 
nany others asked to be included 
mong the diners that the re- 
uests were granted. 

\fter telling of the happiness 
hich the appointment of Senator 
ckerson had given to his fellow 
itizens, Henry Salz, toastmaster, 
aid : 

“Some of his 
uzzled how 


friends 
to address 


were 
him, 
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whether as ‘Senator’ or ‘Judge.’ 
Upon being asked, he quickly and 
smilingly replied, ‘Why not just 
plain Henry ” 

“Fis home folks are proud of 
him and whether we salute him as 
Senator, Judge or ‘just plain 
Henry,’ we, with one accord, 
from the bottom of our hearts, 
wish him good health, happiness 
and a long, honorable career.” 

Addresses were made by Rulif 
V. Lawrence, Judge of the Mon- 
mouth County Common Pleas 
Court; Elmer H. Geran, sheriff 
of Monmouth; John Enright, 
Assistant State Commissioner of 
Education, and Charles F. Sex- 
ton, Prosecutor of the Pleas. Vice 
Chancellor John FE. Foster, who 
vas indisposed, sent a letter of 
congratulation to the guest 


HUMORS OF THE LAW. 


In an Irish court house an old 
man was called into the witness 
box, and, being infirm and just a 
little near-sighted, he went too 
far in more than one sense. In- 
stead of going up the stairs that 
led to the box he mounted those 
that led to the bench. The Judge 
good-humoredly said: 

“Is it a Judge you want to be, 
my good man?” 

“Ah, sure, yer worship,” was 
the reply, “I’m an old man now, 
an’ mebbe it’s all [’m fit for.”— 
London Globe. 


The doctor and the lawyer had 
a difference one evening. 

“IT tell you,” the lawyer later 
told a clergyman, “doctors are cal- 
lous brutes, with not a spark ot 
human feeling within them.” 

“Come, come,” replied the 
clergyman, trying to calm his 
friend, “that’s rather a sweeping 
statement, you know.” 
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“Not a bit of it,” declared the 
lawyer. “Why, when I was ill a 
few weeks ago and suffering un- 
told agonies, I sent for the doctor. 
‘Doctor,’ I moaned, ‘I’m suffering 
the torments of hell.’ ‘What! Al- 
ready? was his unfeeling retort.” 
—Minneapolis Tribune. 


“A police court isn’t all grim 
and sordid,” remarked a Los An- 
geles Judge recently. “Sometimes 
something really funny happens. 
Not so very long ago a chauffeur 
was brought in after having run 
down a man. 

““Didn’t you know that if you 
struck this pedestrian he would be 
seriously injured?’ I asked. 

“*Yes, sir,’ replied the chauf- 
feur. 

“*Then why didn’t you zigzag 
your car and miss him?’ 

“*He was zigzagging himself 
and outguessed me, your honor,’ 
was the answer.”—San Francisco 
Argonaut. 


Rastus was in the toils again for 
chicken stealing, and this time the 
efforts of his lawyers were un- 
availing. 

“Have you anything to offer the 
Court before sentence is passed?” 
asked the Judge. 

“No, sah, yer honor,” said Ras- 
tus, “ah had five dollars, but mah 
lawyer dun tuk it !”’—Puck. 





A CORRECTION. 


To the Editor of the Journal: ‘ 


Sir: I note in the February 
Law Journal that Mr. Keasbey 
writes that John Cleves Symmes 
married the daughter of President 
William Henry Harrison. This 
is incorrect. Mr. Harrison mar- 
ried Anna Symmes, the daughter 
of Mr. Symmes. The other daugh- 
ter, Maria, married Maj. Peyton 
Short. 


The John Cleves Symmes, of 
“Symmes Hole” fame, was the 
son of Timothy Symmes, a 
brother to John Cleves Symmes, 
who settled Cincinnati. W. M. C. 





JUDGE HAIGHT ADVANCED, 


The President recently ap- 
pointed Judge Thomas G, Haight, 
of the United States District 
Court in New Jersey, to succeed 
Judge John B. McPherson, as 
Judge of the United States Cir- 
cuit Court of Appeals, Third Cir- 
cuit, sitting in Philadelphia. 

Judge Haight, who is in his 
fortieth year, was appointed a 
Judge of the United States Dis- 
trict Court in this State by Pres- 
ident Wilson in 1914. In 1915 he 
was suggested as Democratic 
candidate for Governor, and in 
1918, as candidate for United 
States Senator. On both occasions 
he announced that he would not 
run. Judge McPherson, whose 
place on the Bench he will as- 
sume, is retiring. 





NEW BURLINGTON JUDGE. 


On March 18th the Governor 
nominated Senator Harold B. 
Wells, of Burlington County to 
be County Judge to succeed 
Judge William D. Lippincott. 
The nomination was at once con- 
firmed, but the Senator will not 
take his new position until the 
Legislature adjourns. 

The Senator is 43 years of age 
and was graduated from Prince- 
ton University in 1898, and ad- 
mitted to the Bar in 1902. He 
resides in Bordentown. 





NEW ASSISTANT ATTORNEY- 
GENERAL. 


We have hitherto failed to note 
that when Attorney-General Mc- 
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Cean, of Passaic, was sworn in 
on January 29th, by Chief Justice 
Gummere, at Trenton, he imme- 
diately thereafter announced the 
appointment of former Judge 
William Newcorn, of Plainfield, 
as his First Assistant, to succeed 
Herbert Boggs, of Newark. Mr. 
Newcorn was also sworn in by 
Chief Justice Gummere. 

Mr. Newcorn was former Dis- 
trict Court Judge of Plainfield for 
a number of years and had the 
almost undnimous indorsement of 
political leaders in Union County 
to the Common Pleas Judgeship 
last year, to which position for- 
mer Senator Carlton B. Pierce 
was appointed by Governor Edge. 
In his new position as Assistant 
Attorney-General, Mr. Newcorn 
will serve at the pleasure of the 
Attorney-General at a salary of 
$5,000 a year. 





CONCERNING PROFESSIONAL CON- 
DUCT. 


The following question and an- 
swer appears among those re- 
cently published by the Commit- 
tee on Professional Ethics of the 
New York County Lawyers’ 
Association : 

Question: In the opinion of the 
Committee, is it proper for a 
lawyer, at the request of a social 
club, to agree with the club to 
grant a special discount from his 
fees to its members for any serv- 
ice which he may be called upon 
to perform for them? There is to 
be no solicitation, but the name 
is to appear upon a list of other 
lawyers whom the club deems it 
proper to recommend, and upon 
application by any member for 
the recommendation of an attor- 
ney, he will be informed that any 
chosen from such list would make 
a special concession from his fees 
to him, or members may in gen- 
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eral be informed that any attor- 
ney they may select from the list 
would be willing to make a 
special allowance from his fees. 

Answer: In the opinion of the 
Committee, the question presents 
no excuse for the arrangement. It 
is of the opinion that the arrange- 
ment should be condemned as a 
method for the systematic solici- 
tation of professional employment 
for the lawyer. 





SOME STATE NOTES. 


William T. Reed, of Camden, 
was reelected State Treasurer at 
a joint session of the House of 
Assembly and the Senate on 
February 18th. The office pays 
$6,000 a year. : 

The *Supreme Court has reap- 
pointed Mr. Charles E. Gum- 
mere, of Trenton, Law Reporter. 
Mr. Gummere succeeded the late 
ex-Judge Vroom. 

The Governor has appointed as 
County Tax Commissioners (in 
addition to those published last 
month), John H. Kehoe, of Pas- 
saic County, to succeed Frederick 
Wolfhegel ; William C. VanHorn, 
of Ocean County; E. B, Ramsay, 
of Hunterdon County; James E. 
Baldwin and John J. VanSickele, 
of Sussex County. 

Sheriff John W. Courter, of 
Hackensack, was indicted for 
criminally libelling Prosecutor of 
the Pleas, Thomas J. Huchin. 
The case was tried before Judge 
Black. The jury returned a ver- 
dict of not guilty. 

The State Library Commission 
has appointed Francis E. Croas- 
dale, private secretary of Gov- 
ernor Edge, State Librarian, to 
succeed John P. Dullard, The 
latter had proved an efficient of- 
ficial and left office with the 
regrets of many personal friends. 
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N. J. BAR EXAMINATIONS, FEBRU- 
ARY TERM, 19109. 


ATrorRNEYs’ QUESTIONS. 


i. Jones brought an action at 
law for trespass quare clausum 
fregit against Smith in the Court 
of Common Pleas. Smith an- 
swered setting up title in himself 
and both parties went to trial on 
this issue. Jones having obtained 





judgment, Smith took an appeal 


to the Supreme Court on the 
ground that the Common Pleas 
had no jurisdiction. Should he 
succeed ? 

2. (a) What is the rule in 
Shelley’s case? 

(b) How has it been modified 
by legislation in New Jersey? 

3. Brown rented a house and 
lot from Black at $30 per month, 
no term of hiring being specified. 
He continued in possession for 
three years, paying his_ rent 
monthly, At the end of that time, 
Black gave him a month’s notice 
to quit and on his failure to com- 
ply brought proceedings to dis- 
possess. Brown claimed he should 
have had a three months’ notice. 
Who was right? 

4. A made a chattel mortgage 
on a wagon to B, to secure a three 
months note. B, on the delivery of 
the mortgage, took possession of 
the wagon, painted his own name 
on it, used it in his business and 
kept it in his stable when not in 
use. He failed to record the 
mortgage. C recovered judgment 
against A, levied on the wagon 
and claimed priority over B’s 
mortgage on the ground that it 
was not recorded. Who should 
succeed? 

5. A, a passenger of the X & Y 
Railway Company, checked his 
trunk to a station on the railway. 
On its arrival it was placed in the 


baggage room with other bag- 


gage received on the train. B did 
not -call or send for it until a 
week after its arrival. The day 
before he sent for it, it was de- 
stroyed in consequence of an ex- 
plosion not due to the company’s 
negligence. A sued the railway 
company. Was it liable? 

6. L purchased from M certain 
merchandise by sample, giving 
him a deposit of $500 on account. 
When the goods arrived they 
were not up to sample and L of- 
fered to return them. M refused 
to receive them and to return L’s 
deposit. N, ‘a creditor of M, ob- 
tained judgment and levied on the 
goods in L’s possession. What 
were L’s rights? 

7. A made a contract on Sun- 
day that he would employ B asa 
foreman in his factory for one 
year at a stated weekly salary. B 
entered on the employment and 
worked for about two months, A 
paying him his salary weekly. At 
the end of the two months A dis- 
charged B. B sued for damages 
for breach of the contract. Could 
he recover? 

8. A sued B on a promissory 
note. B answered setting up that 
at the time the note was given he 
was an infant. A replied that B 
had, when the note was given, 
fraudulently represented himself 
to be of full age. B moved to 
strike out the reply. Should he 
succeed ? 

9. G, the widow of a deceased 


‘ partner in the firm of F. & L.,, 


filed a bill for dower. It appeared 
that the real estate had been pur- 
chased with firm’s moneys for the 
business of the firm, but the title 
had been taken in the names of 
the partners individually. It 
further appeared that the assets 
of the firm were insufficient to 
pay its debts. What were the 
widow’s rights? 
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10. A sued B for the price of a 
bill of goods and recovered judg- 
ment, Subsequently, the judg- 
ment being still unsatisfied, he 
ascertained that B had bought 
the goods as agent for C. He 
thereupon sued C. The trial Court 
held that A having taken judg- 
ment against B was estopped 
from suing C. A appealed. What 
should the Court do? 

11. What is the distinction be- 
tween a bill of exchange and a 
promissory note? 

12. A made a will by one clause 
of which he left $10,000 to D. The 
will was properly executed in 
1900. When the will was offered 
for probate it was found that op- 
posite this clause A had written 
in pencil “Cancelled July 4, 1902” 
and had added his initials. D de- 
sanded his legacy. Should he get 
it! 

13. A case was brought in the 
Prerogative Court in which it ap- 
peared that the Ordinary had 
given a written opinion as coun- 
sel to one of the parties before his 
appointment to the bench, How 
should the case proceed? 

14. A entered into an oral 
agreement with B to convey a 
certain piece of land which A 
owned, to D, and when said con- 
veyance was made B was to pay 
to A $2,000. A conveyed the prop- 
erty, and on B’s refusal to pay, 
brought suit. The agreement was 
proved by the evidence of two 
witnesses. Should A recover? 

15. A was in possession of a 
certain piece of. forest land which 
he had fenced in and from which 
he had cut timber. B claimed the 
land as his and tore down the 
fence and forcibly ejected A, who 
appeared and _ protested. A 
brought a bill to quiet title. 
Should he succeed? 








16. What is the definition of 
Equity by Grotius as set forth in 
Blackstone? 

17. M died leaving a will ‘by 
which he bequeathed $5,000 to his 
son X. X, who was unmarried, 
left home ten years before M’s 
death and was never heard from. 
What becomes of the legacy ? 

18. A was indicted for assault 
and battery on a constable in re- 
sisting arrest on a warrant charg- 
ing disorderly conduct at an 
election. The warrant was regu- 
lar and sufficient on its face. A, 
however, at the trial, offered to 
prove that he was out of town and 
not at the election at the time 
charged in the warrant and that 
the constable knew it. Should the 
evidence be received? 

19. A brought an action in 1906 
to recover damages sustained by 
him because of injury to a vessel 
belonging to him in collision with 
a vessel belonging to B, due solely 
to the carelessness of B’s serv- 
ants. The accident occurred in 
1903. B’s answer set up the de- 
fense that the injury occurred 
more than two years before the 
action was commenced. A moved 
to strike out the defense. Should 
he succeed ? 

20. A went into B’s store and 
demanded some money which 
was in the safe and which he said 
belonged to him, but which in 
fact did not. B told him he could 
have the money if he could open 
the safe. A did open it, seized the 
money and, in spite of B’s efforts, 
escaped. He was afterwards ar- 
rested and indicted for larceny. 
He was convicted of embezzle- 
ment. Should the _ conviction 
stand? 

21. J obtained a judgment in 
the Mercer Circuit Court against 
N, issued execution and purchased 
the lands of N upon a sale there- 
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under. Afterwards the wife of N 
released to J her inchoate right of 
dower in said lands, her husband 
not joining in the release. Was 
this legal? 

22. The managers of a corpo- 
ration misapplied its funds so that 
it became insolvent and a receiver 
was appointed, Suit was then 
commenced in Chancery by the 
receiver against the managers for 
the loss sustained by reason of 
the said misapplication. Could he 
sustain such suit? 

23. D commenced a suit against 
B to recover a penalty and called 
B as a witness. Objection was 
made by the counsel of B to his 
being obliged to testify. The 


Court overruled this contention 
and obliged B to testify. Was this 
right? 


24. A sued B, and at the trial 
C was sworn as a witness for A. 
A new trial was granted. On the 
new trial, C, having in the mean- 
time died, A offered his evidence 
at the previous trial taken by the 
official stenographer. Could he do 
it! 

25. J sued W in the District 
Court. Upon the return day 
named in the summons each party 
appeared. J did not at that time 
file his state of demand, and W 
moved for a nonsuit by reason 
thereof. J moved for an adjourn- 
ment, contending that he could 
not be compelled to file his de- 
mand at that time. 
ruled in favor of J. Was such rul- 
ing correct? 

26. From what time does a writ 
of attachment bind the lands of 
the defendant, and from what 
time his personal property? 

27. H_ recovered a judgment 
against D, who obtained a rule to 
show cause for a new trial. The 
rule was discharged, and D then 
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appealed from the judgment to 
the Court of Errors and Appeals, 
basing his appeal upon exceptions 
to the judge’s charge. Should he 
succeed? 

28. M, an attorney, represented 
H successfully, in certain litiga- 
tion. Afterwards he was retained 
by G to sue another party for a 
matter in which H was vitally in- 
terested, and in which suit certain 
facts which he had learned from 
H in the previous suit were ma- 
terial to success. Should he have 
accepted the retainer and prose- 
cuted the suit? 

29. A complainant in a fore- 
closure suit made the grantee of 
the mortgagor and certain judg- 
ment creditors parties to the suit. 
What is necessary to bring them 
properly into Court? 

30. A decree was made by the 
Court of Chancery requiring a de- 
fendant to make a conveyance of 
lands. The defendant was an in- 
fant. Were any steps necessary to 
enforce the decree? 


CouNsELORS' QUESTIONS. 


1. Commissioners to make an 
assessment for a sewer, levied the 
assessment only on the lands 
fronting on the sewer, leaving un- 
assessed’ other property in the 
drainage area benefitted by the 
sewer. Was the assessment con- 
stitutional ? 

2. Testator devised a tract of 
land to his wife for life, and after 
her death to his daughter, and if 
she be dead to her issue. The 
daughter died during the lifetime 
of the widow, leaving surviving 
her husband and a child of the 
marriage. On the death of the 
widow the husband claimed his 
curtesy. Was he entitled ? 

3. Where an estate has been 
granted on condition, what is the 
effect of the condition becoming 
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impossible: (a) If it be a condi- 
tion precedent; (b) If it be a con- 
dition subsequent? 

4. A purchased a freight car, 
took the body off the trucks and 
placed it in his field, He put no 
foundation under it, but divided 
it into two rooms, put in win- 
dows, and lived there till his 
death intestate. Both his heirs 
and his administrator claimed it. 
Who was entitled? 

5. On the trial of an action 
against a railway company plain- 
tiff’s case was that plaintiff had 
delivered to the company a car- 
load of calves for transportation. 
On arrival it was found that two 
of the calves had broken their legs 


-and had to be killed. Defendant 


moved to nonsuit. What should 
the Court do? 

6. A sold goods to B, sending 
them by railway. B refused to 
accept the goods, and A refused 
to take them back. B went into 
bankruptcy, and A then claimed 
a right of stoppage in transitu, 
and gave notice to the railway 
company; B’s trustee also de- 
manded the goods. To whom 
should the railway company de- 
liver the goods? 

7. A gave B a bond conditioned 
that if B remained unmiarried for 
six months he would pay him 
$500. B, having complied with 
the condition, sued A on the bond. 
Could he recover? 

8. A, who had a contract to 
erect a house, made a sub-contract 
with B for the mason work at a 
lump sum to be paid when the 
work was finished. After B had 
done some work, A wrongfully 
terminated the contract and did 
the mason work himself. B sued 
A. What damages could he re- 
cover? 

9. Green, a member of the firm 
pf Grey & Green, confessed 









judgment to one White by bond 
and warrant of attorney under 

seal in the firm name, in payment 

for goods purchased by the firm. 

Grey moved to open the judgment 

as to him on proof that he had 

never assented to, authorized or 

ratified it. Should he succeed? 

10. P executed a naked power 
of attorney to G to sell and con- 
vey his personal property. P be- 
came insane, G sold the goods to 
R, who knew of P’s insanity. No 
inquisition of lunacy was taken 
out. P, having died, his adminis- 
trator made demand for the 
goods, and on refusal brought re- 
plevin. Should he succeed? 

11. A wrote out and delivered 
the following promissory note: “I, 
A, promise to pay on demand to 
B, or order, $100.” What have you 
to say as to its negotiability ? 

12. A presented a will for pro- 
bate to the Surrogate of Essex 
County,:in which county testator 
died. It devised lands in Essex 
and in Morris counties. He found 
a caveat had been filed against its 
probate. He then presented it for 
probate to the Prerogative Court. 
What should that Court do? 

13. A was executor of a will 
and also a trustee of certain trusts 
created by the will but separable 
from his general administration 
of the estate. An application to 
remove him for just cause was 
made to the Court of Chancery. 
What should the Court do? 

14. The Borough of X brought 
proceedings in condemnation 
against the property of Y. Y re- 
fused to accept the amount as- 
sessed by the Commissioners. 
What could the Borough do to 
obtain possession, and what could 
Y do to obtain greater compen- 
sation? 

15. A made an oral agreement 
with B to convey a piece of prop- 
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erty to him for $5,000. A executed 
and delivered a deed therefor to 
B, in which the consideration was 
stated to be “$1.00 and other val- 
uable consideration.” B paid A 
$4,000 on delivery of the deed, 
but failed to pay the balance. A 
sued. Should he recover? 

16. A brought a bill to quiet ti- 
tle against B. B demanded that an 
action at law be directed claiming 
it as a constitutional right. What 
have you to say as to this claim? 

17. A died from injuries re- 
ceived while in the employ of the 
X. R. R. Co., due to the Com- 
pany’s negligence. In his lifetime 
he became a member of the X. R. 
R. Benevolent Association, and 
named his sister as beneficiary, 
and agreed that the acceptance of 
the death benefit exonerated the 
Company from damages. On his 
death the Company paid his sister 
the death benefit. A’s widow sued 
the Company for damages for A’s 
death. Should she succeed? 

18. The City of X, for the pur- 
pose of supplying its inhabitants 
with water, acquired a tract of 
land and sank thereon artesian 
wells. In this way it drew out un- 
derground percolating water, 
which but for the interception 
would have reached a stream and 
well on the property of Y, to such 
an extent as to damage his crops. 
Y sued for damages. Should he 
succeed ? 

19. By statements made by A 
as to B’s title to land, D, who 
had entered into a contract with 
B for its purchase, was induced 
to withdraw from his agreement. 
B consented to the withdrawal 
but sued A for slander. Should he 
succeed ? 

20. A was convicted of a high 
misdemeanor in the Court of 
(Quarter Sessions. He took a writ 


of error to the Supreme Court on 
the ground of admission of illegal 
testimony at the trial, and the 
judgment was_ reversed. The 
Prosecutor of the Pleas sued out 
a writ of error from the Court of 
Errors and Appeals, A contended 
that in a criminal case this could 
not be done. Was he right (a) at 
common law; (b) in New Jersey? 

21. A man sued his wife for a 
divorce, alleging desertion in New 
Jersey, where they resided in 
1913. The wife continued to re- 
side in New Jersey up to and in- 
cluding the date of the filing of 
the petition. The petitioner, in 
1914, went to Illinois, where he 
resided until June, 1918, when he 
returned to New Jersey to reside. 
In August, 1918, he filed his peti- 
tion and obtained personal service 
on his wife. Had the Court juris- 
diction ? 

22. B’s creditor of the A Co. 
applied to the Court for the ap- 
pointment of a receiver of said 
company, alleging, and support- 
ing the same by proper affidavits, 
that its business was being con- 
ducted at a great loss and in a 
manner greatly prejudicial to the 
interest of its creditors. There 
was no allegation of insolvency or 
inability to pay debts. Should the 
receiver be appointed ? 

23. B commenced suit against 
F in New Jersey upon a judgment 
recovered in New York. The an- 
swer alleged that the original 

“debt was barred by the statute ot 
limitations of New Jersey. B 
moved to strike out the answer. 
Should his motion prevail? 

24. L sued C upon a contract 
whose terms were plain. C offered 
to show that the language was in- 
tended to have a technical mean- 
ing and what that meaning was. 
The Court refused to let him do 
it. Was the ruling correct? 
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25. The S Company was dis- 
solved in May, 1917. Subsequently 
it was sued for a tort committed 
prior to its dissolution. Service 
was made upon its registered 
agent. Could such suit be main- 
tained ? 

26. In a replevin suit where 
property has been delivered to the 
plaintiff, and the defendant has 
not appeared and made defense, 
and there was no demand in writ- 
ing before suit, what judgment is 
the plaintiff entitled to? 

37. C, a material man, filed a 
mechanic’s lien against the 
builder and owner. The owner’s 
defense was that the contract and 
specifications had been duly filed 
orior to the commencement of the 
puilding. C replied that while the 
‘ontract and specifications had 
een duly filed, the plans for the 


suilding referred to in the con- 
tract had not been filed. The 
wwner moved to strike out the re- 


oly. Should the motion be 
granted? 

28. An attorney brought suit 
wainst a corporation for damages 
‘or a personal injury sustained by 
2 client. He was subsequently and 
sending the first suit asked by a 
aumber of the stockholders of the 
‘orporation to represent them in 
am attack against the conduct and 
management of the directors. 
Was it ethical for him to accept 
the second retainer? 

29. When does a writ of fieri 
‘acias issued out of the Court of 
-hancery bind the goods of a de- 
‘endant ? 

30. A complainant, by leave of 
‘he Court, filed a replication set- 
Img up new matters to meet de- 
‘emses not anticipated by the bill. 
The defendant went to hearing 
without filing any rejoinder. 
Vhat was the status of the case? 
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N. J. BAR ADMISSIONS, FEBRUARY 
TERM, 1919. 


The following were admitted 
as attorneys at the February 
Term of the Supreme Court of 
this State: 


Newark. 


William Parker 
Kinney Bldg. 

Michael Breitkopf, 790 Broad 
Street. 

Max H. Herbatman, 191 Mar- 
ket Street. 

James LeRoy Lafferty, 31 Clin- 
ton Street. 

William A. Schilling, 763 Broad 
Street. 

Robert Blackwood Williams, 
164 Market Street. 


Jersey City. 

Louis Eichenbaum, 
gomery Street. 

David Maurice Klausner, 401 
Hoboken Avenue. 

John J. Lenehan, 15 
Place. 

Milton D. Neuman, 
munipaw Avenue. 

David H. Stemer, 15 Exchange 
Place. 


Braun, 1002 


5 Mont- 


Exchange 


385 Com- 


Elsewhere. 


James B. Avis, 138 South Broad 
Street, Woodbury. 

Peter Clausen, 
Street, Perth Amboy. 

Frank J. Davies, 129 Market 
Street, Paterson. 

Seth H. Ely, 28 North Sussex 
Street, Dover 

Catherine Farrar, 
Street, Paterson. 

Nathan L. Goodman, 36 West 
32d Street, Bayonne. 

Ralph Wayne Kraft, 207 Mar- 
ket Street, Camden. 

Dominick J]. Marrone, 84 Wash- 
ington Street, Hoboken. 


175 Smith 


Market 


152 
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Claire J. Matthews, 425 Scot- 


land Street, Orange. 


Morris V. McDonald, 23 How- 


ard Street, Vineland. 


Richard John O’Connor, Mor- 


ristown, N. J. 

Peter Nicholas Perretti, 167 
Main Street, Hackensack. 

Franklin M. Ritchie, Hiram and 
Dennis Streets, New Brunswick. 

Paul Morris Salsburg, 1212 
Arctic Avenue, Atlantic City. 

Edwin G. Scovel, 412 Washing- 
ton Avenue, Haddonfield. 

Raymond Bovey Searle, Surro- 
gate’s Office, New Brunswick, 

G. Frank Shanley, 5 Hoyes 
Avenue, Elizabeth. 

Casimir A. Silski, 1166 Syca- 
more Street, Camden. 

Aaron Louis Simon, 174 Co- 
lumbia Avenue, Passaic. 
Helen P. Wetzel, 

Drive, Kearny. 


Belgrove 


The following attorneys were 
admitted as counselors-at-law: 


Newark. 


Roy James Harding, 810 Broad 
Street. 

Alfred 
Building. 

Frederick J. Israel, 31 Clinton 
Street. 

William Furney Jeffreys, 520 
Essex Building. 

Nathaniel Kessler, 9 Clinton 
Street. 

Samuel Kaufman, 790 Broad 
Street. 

John W. McGeehan, Jr., 790 
Broad Street. 

Edward A. Schilling, 763 Broad 
Street. 


Hurrell, Prudential 


Elsewhere. 


Rudolph S. Ayres, 428 Market 
Street, Camden. 

John Harris, 315 Market Street, 
Camden. 


Thomas L. Hanson, 130 Smith 
Street, Perth Amboy. 

Walter Hanstein, 1510 Atlan- 
tic Avenue, Atlantic City. 

Maxwell A. Kraemer, Broad 
Street National Bank Building, 
Trenton. 

Edward F. Murphy, 129 Mar- 
ket Street, Paterson. 

Filbert L. Rosenstein, First 
National Bank Building, Pater- 
son, 

Frank K. Sauer, 97 Broad Street, 
Elizabeth. 





OBITUARY. 


Mr. Brockuorst K. MILurr. 


On March 6th there died at 
Plainfield, a promising young 
member of the Bar, Mr. Brock- 
holst K. Miller, in his 35th year. 

Mr. Miller was the son of Mr. 
Isaac Miller, a New York law- 
yer, and Wilhelmina Walbridge, 
who were originally a Brooklyn 
family, but who removed to 
Plainfield some thirty-five or 
more years ago. Brockholst was 
born in Plainfield, June 18, 1884. 
He was a graduate of Williams 
College and of the New York 
Law School, and became an at- 
torney in New Jersey at the No- 
vember Term, 1914. About that 
time he was threatened with tu- 
berculosis and he went to Arizona 
to avoid it, remaining there two 
years. Returning to Plainfield he 
opened a law office and was se- 
curing a practice when his health 
again failed with a recurrence of 
the old trouble, and he spent a 
short time in the Bonnie Burn 
Sanitorium; from there he went 
to Muhlenberg Hospital, where 
he died. His mother died in Sep- 
tember last and an only sister 
seven years before. His father, an 
invalid, is still living. 








